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Objectives

o Be able to find critical requirements in the regulations

a Understand pre- and post-October 1, 2009, Serve America Act
requirements

a Understand what triggers the need for approval of an alternate
search protocol (ASP)

a Recognize common stumbling blocks
0 Be aware of future statutory requirements

Q Answer your guestions

peers. practice. knowledge. tools.
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Regulations — Let’s all make sure
we know where to look for the
rules!

peers. practice. knowledge. tools.
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National Service Criminal History

Checks Involve 2 Time Periods

From November 23, 2007 through September 30, 2009 (pre-
effective date of Serve America Act)

a CNCS regulations published on August 24, 2007 apply

a Check individuals on-board at that time for sex offense registration, then
anyone who applied to serve for both sexual offender and criminal history

a Only recurring access to vulnerable populations

From October 1, 2009 and beyond (Serve America Act)
0 Regulations amended by those published on September 10, 2009

a All program types now covered but not required to check pre-existing staff
or members if newly covered program

peers. practice. knowledge. tools.
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Discussion Question:

Why is having correctly performed national service
background checks from November 23, 2007 through
September 30, 2009 important, that’s the past, right?

peers. practice. knowledge. tools.
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It’s Important because ...

0 National Service Criminal History Checks determine
eligibility

O Eligibility is a controlling determination on allowable versus
unallowable costs

O Costs assoclated with ineligible individuals serving or
working for a program (living allowance, education award,
salary, etc.) are likely to be questioned during audit or oversight

peers. practice. knowledge. tools.
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Who Gets Checked (Covered Position)
Has Changed Significantly

a Prior to October 1, 2009, covered positions were only
Individuals receiving grant funded remuneration with
recurring access to either children (17 or younger), Older
Persons (60 plus) or Individuals with disabilities)

a Recurring access was defined as the ability on more than
one occasion to approach or observe or communicate
through physical proximity or other means
(phone/electronic included)

peers. practice. knowledge. tools.
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Who Gets Checked (Covered Position)
for AmeriCorps as of October 1, 2009:

Anyone receiving grant-funded remuneration = Covered Individual

a Salary

a Living allowance

o Education Award

Q Stipend, etc.

0 Federal or matching share funded, no difference, both count to establish coverage

a Anyone meeting a condition listed above is now covered, access to vulnerable
populations is no longer a consideration

peers. practice. knowledge. tools.
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It’s all about eligibility to serve or be employed

o An individual who refuses to consent to a State criminal registry
check, or who makes a false statement in connection with a
grantee’s inquiry concerning the individual’s criminal history, is not
eligible to serve or work in a covered position.

a Any individual who is registered, or required to be registered,
on a State sex offender registry, or has been convicted of first
degree murder, is deemed unsuitable for, and may not serve or
work In a program receiving assistance under national service laws.
(Prior to October 1, 2009, only the sex offender registry criteria
applied to ellglblllty, and it only applied to an individual
serving/working in a position involved recurring access to
vulnerable populations)

peers. practice. knowledge. tools.
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Required Searches have Not Changed
First Search: Sex Offender Registry (NSOPR)

a www.NSOPR.gov
o No cost, web based, nearly instant
0 Extracts data from connected state sex offender registries

0 No alternate sources except checking every state
Individually which requires approval to do it that way

a Only responsible for searching one time; best practice Is
to re-check if it was not fully operational

a Tip: Watch out for similarly named but not official sites!

peers. practice. knowledge. tools.
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Required Searches have Not Changed
Second Search: Statewide Criminal History

0 Statewide criminal history repository searches must use the
sources designated by the Corporation

0 Must search the State of residence upon application to serve,
plus the State where program operates (Nationwide programs
need only search state where individual primarily serves)

0 Alternate sources can be used if approved by the CNCS’s
Office of Grants Management (Alternate Search Protocol,
ASP)

peers. practice. knowledge. tools.
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What you are looking for has changed!
Not eligible as of October 1, 2009:

a Individual registered on state sex offender registry;

a Individual required to be registered on state sex offender
registry,

a NEW: Individual convicted of 1st degree capital murder;
defined at 18 USC Section 1111, which is the unlawful killing of a human

being with malice aforethought

Q Tip: You can always add additional requirements to define persons
unsuitable to your program

Q Tip: Prior to October 1, 2009, only required to identify registration on
sex offender state list or offenses that required registration as sex offender

peers. practice. knowledge. tools.



2010 SOUTHWEST CLUSTER CONFERENCE '

When You Check has Not Changed

Sex Offender Search (NSOPR)
a Upon application

0 Viable applicants

o May follow screening to identify applicants that will
move into further consideration

0 May follow training if training prior to enrollment and
there is no exposure to vulnerable populations

0 Must be completed and documented before start
of service or employment

peers. practice. knowledge. tools.
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When You Check has Not Changed

Statewide Criminal History Checks from Designated
Repositories (one or two states):

a Must be initiated before, or no later than, the start of
service or first day of employment

a May be underway while individual serves or works
a If check is pending, must be when accompanied by a

cleared individual at all times whenever having access to
vulnerable populations

peers. practice. knowledge. tools.
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Required Procedures Have Not Changed
Processes Steps You Must Have

0 Internal controls covering the procedural requirements found in
the regulations

a Internal controls covering the documentation you must retain
Written Documentation You Must Establish or Have Access to:

Q That you performed required identity checks;

a That you performed both types of background checks;

a Copies of the background checks themselves;

o Written declaration that you considered the results of the checks
In selecting the individual

peers. practice. knowledge. tools.
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aAny Questions on who to check, when to
check, or what checks to perform?

aBegin discussion of:
aAlternate Search Protocols
aBest Practices

aCommon Stumbling Blocks

peers. practice. knowledge. tools.
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What i1s an ASP?

o ASP = "“alternate search protocol”

o Use of any background check records source that varies
from the two specific types of checks (NSOPR sex offender
and statewide criminal) identified in the regulations

o Any background check policy or process that omits or
varies from the requirements identified in the regulations

peers. practice. knowledge. tools.
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What constitutes a variance from the two
types of required checks?

= Failing to directly check the National Sex Offender Public
Registry (www.nsopr.gov) would be a variance — the CNCS does
not approve other sources unless they either link into the NSOPR
or perform state-by-state checks of every NSOPR source state sex
offender database — grantee must establish that this happens

= Using something other than a state’s statewide criminal history
repository — there is only one official repository per state — if you
vary from the required source system, you must identify the
alternate system in detail and explain why it is providing you with
substantially equivalent information

peers. practice. knowledge. tools.
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What would be a variance from processes?

Changing or not performing anything required by the
regulations such as:

a Changing when checks are required

o Not using photo identification or documenting that check
o Not obtaining written authorization to perform checks

0 Not documenting candidate’s understanding of the process
0 Not offering opportunity to review and challenge

a Not providing confidentiality safeguards

peers. practice. knowledge. tools.
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o Not escorting covered individuals who have not yet
cleared their checks when in contact with vulnerable
populations

a Not documenting that the checks were performed
a Not maintaining results accessible for review

0 Not documenting that selection was based on
consideration of a review of the background check results

a Charging for the checks; employees and members should
not be paying without ASP

Q.... any variance from any other requirement...

peers. practice. knowledge. tools.
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What is almost always a basis to vary from a
requirement suitable to get an ASP approval?

QA state law that in some manner prohibits or inhibits you from
following the process or performing the required checks

aMust request the ASP and identify the law, describe its
Impact, and inform us of any steps you will take to mitigate the
Impact

peers. practice. knowledge. tools.
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Most common reasons for needing, or asking
for an ASP:

0 Use of a public school district system for background
checks when the school’s process does not fully comply
with the CNCS’s requirements or you have not determined if
It does or does not comply

0 Use of a vendor to perform background checks when the
vendor does not fully comply with the CNCS’s requirements

a_Misunderstanding the regulations causing an ASP request
when none was necessary

peers. practice. knowledge. tools.
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Use of a public school district to
perform background checks...

For any school system that is not performing checks that fully meet the regulations, or
following the required processes or you just don’t know what they do, an ASP must be
requested. An ASP will be approved without the need to define how the school
performs their checks, but grantee must still:

m Have access to the records for placement site performance oversight
m Provide access to the records to the CNCS for monitoring and audit

= Document in writing that the checks were performed and that the were used in
reaching a selection decision (eligibility for members)

= Follow the regulations for grant-funded staff who didn’t undergo the school’s checks

peers. practice. knowledge. tools.
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An ASP request
to use a public school system should:

0 ldentify the school system(s) involved
0 Establish that they are public schools with their own background checks

o Explain that AmeriCorps members must go through the school’s background
checks and identify when that happens prior to clearing the school’s checks (e.qg.,
during any program training, etc.)

0 Affirm that as grantee you will be able to confirm that each member was
checked by the school and that your selection decision considered the results

0 Establish agreement with the school that a member listed or required to be
listed on a sex offender registry, or convicted of murder, is identified to you |
some manner

0 Confirm that you have access to records to confirm that checks are being
performed and the CNCS will have access to records for oversight and audit

peers. practice. knowledge. tools.



2010 SOUTHWEST CLUSTER CONFERENCE '

Use of a vendor to perform background checks

a If you verified that the vendor performs the required checks (for the
_state(so? t(;‘la'[ you need to check) and follows all of the procedures, no ASP
IS neede

Q Using a background check vendor that is not performing checks that
meet the regulations, or following required process, requires an ASP
approval

a An ASP to use a vendor’s alternate processes will only be approved
when you are able to establish that the vendor provides checks and
processes that are substantially equivalent or better than those required by
the regulations

a If a vendor is approved, you must still have documentation in writing
that the checks were performed, and they were used in reaching your
selection decision and you must have and provide access to the background
check records

peers. practice. knowledge. tools.
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An ASP request to use a vendor should:

a ldentify the vendor and their web site along with as much detailed
Information that describes the checks they perform

a Clearly, in detail, identify the data resources that the vendor uses

0 Avoid ambiguity such as references to “national background check
databases” or “super check” that are not explained in detail

0 Specify the checks and/or processes that your ASP request applies
to; any requirement not specified as a variance is assumed to be
complied with outside of the ASP

0 Confirm that you have access to records for oversight, and that
CNCS will have access for oversight and audit

peers. practice. knowledge. tools.
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Where to send an ASP:

a Hard copy to:

Attn: Alternative Criminal History Search Request
Office of Grants Management, 8™ Floor

1201 New York Ave. NY

Washington, DC 20525

a eMail submissions toAlternateBackgroundCheck@cns.gov

0 Receipt letter sent from CNCS by eMail with tracking number; if no
letter received, contact us to confirm receipt of your ASP

0 Decisions take 10 to 90 days and often involve the Corporation
asking more questions

peers. practice. knowledge. tools.
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Common Stumbling Block:
Not Realizing You Need an ASP

a Avendor’s marketing “hype” might imply a compliant check is
performed but it is not

0 Colleagues have told you that who you are using Is an “approved
vendor — but the Corporation does not approve vendors, it approves
alternate processes

0 One grantee’s ASP approval does not extend to another grantee,
every circumstance Is unique, each grantee must obtain an ASP for
their own particular circumstances

a Nor realizing that using that the use of a school to perform the
checks requires an ASP approval (unless they are performing
compliant checks)

peers. practice. knowledge. tools.
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Common Stumbling Block:
Designated Statewide Criminal History Check Sources

o The Corporation designates required sources

a Usually only one official source per state and that source iIs
always a state agency; three states have alternate designated
sources: NY, KY and NC. The Corporation is working to identify
more states with acceptable alternate sources

QO Some states only permit the supervising site to obtain the
Information, intermediaries are prohibited from obtaining the
checks

a Obtaining results from statewide check agencies can be time
consuming

peers. practice. knowledge. tools.
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Common Stumbling Block: Limit Data To the Last 7 Years

a Many vendors limit their data to the last 7 years of information

a Vendors’ explanation has been that some states prohibit giving out
Information beyond 7 years so they limit all of their data to 7 just to
be sure; CNCS is researching this issue

a Only if state law prohibits older than 7 year information can we
accept this limit on a state-specific basis, and the state law must be
identified. So far this has not been done for any state.

peers. practice. knowledge. tools.
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Common Stumbling Block: Similar Sounding Data Sources

a System names and acronyms that sound like National Sex
Offender Public Registry may not be the same as the required
system

0 The NSOPR found at www.nsopr.gov is the only official
approved source for sexual offender data check

a The FBI’s sexual offender identifier / data file is not the NSOPR

0 Vendors use acronyms that match government owned systems
but do not actually access that system

peers. practice. knowledge. tools.
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Common Stumbling Block:
FBI Check Does Not Include NSOPR Check

a An FBI fingerprint-based background check meets the
requirement for statewide checks of the individual’s
residence state and the state where the program operates

a An FBI fingerprint-based background check does not
meet the requirement to conduct a check of the National
Sex Offender Public Registry (NSOPR)

O The FBI's sexual offender data identifier / data file is not
the same as the NSOPR

peers. practice. knowledge. tools.
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Common Stumbling Block:
State Prohibits Organization from Access to Repository

0 At least one state (California) is not permitting organization’s
that do not supervise the members to obtain statewide checks.

0 Some states repositories prohibit non-law enforcement
organization from obtaining criminal history records

What to do if facing such situations?
a Obtain clear documentation of the prohibition or restriction

a Work with your state office or commission (as applicable) to see if they can
help navigate the rules

a Determine if your placement sites perform the checks for you

0 If the restriction can not be overcome, develop an alternate search protocol,
or consider other sources such as the Center for Missing and Exploited
Children or the Federal Bureau of Investigation

peers. practice. knowledge. tools.
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Best Practice: FBI Criminal History Checks

O Some grantees are requiring their candidates to obtain their own checks from the FBI at:
www.fbi.gov/ha/cjisd/fprequest.htm. These grantees:

0 Design a process spelling out every step in detail to be taken to both candidates and to
staff handling the process

0 Develop tools such as a standard cover letter and have a supply of payment forms

o The FBI web site indicates they accept checks but they only accept money orders or
credit cards

0 Establish controls to log and mail the requests from the grantee office so you know
what has been requested since the results go to the individual

a Official fingerprint cards on card-stock are difficult to obtain and some fingerprint
locations do not allow the use of regular paper stock

o May not be fast enough for members and volunteers, may only work for employees (can
take up to 90 days

peers. practice. knowledge. tools.
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Resources

http://nationalserviceresources.org/criminal-history
m FAQs
= Regulations
http://www.nationalservice.gov/pdf/notices/fy07 07 0824 41.pdf
http://www.nationalservice.gov/pdf/notices/fy09 09 0910 22.pdf
= Instructions on how to request an alternate search protocol
m Staff screening Tool Kit, 3" Edition

General questions: AlternateBackgroundCheck@cns.gov

ASP status questions:  Douglas Godesky, Office of Grants Management
dgodesky@cns.gov or 202.606.6967

peers. practice. knowledge. tools.
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Staff Screening

Third Edition

ictice. knowledge. tools.
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The Future

As of April 21, 2011, any covered individual who
meets the “recurring access to vulnerable
populations” criterion must undergo NSOPR check,
State criminal history check, and FBI fingerprint
check

CNCS may grant exceptions for (1) episodic
volunteers; (2) if an organization is not authorized by
State or Federal law to conduct FBI check; (3) if cost
IS prohibitively expensive; or (4) for good cause

peers. practice. knowledge. tools.
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Other opportunities to discuss topic this week
and what is coming up soon:

Round Robin Topic
*Contact Doug (202-528-3947 Blackberry) for 1:1 if possible

*Contact Doug at office, dgodesky@cns.gov or 202.606.6967

* NEW FAQs SOON TO BE RELEASED

sCorporation working with the FBI now to establish grantee
access to FBI background check processes — ANTICIPATE
DETAILED INFORMATION IN THE NEXT FEW MONTHS

peers. practice. knowledge. tools.
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